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COURT OF APPEALS

APPEALS - DECI SI ONS REVI EWABLE - FINALITY OF REVI EW- | NTERLOCUTORY
AND | NTERMVEDI ATE DECI SI ONS

Facts: Petitioner Emmanuel Nnoli filed in the Grcuit Court
for Montgonery County a notion to quash an arrest warrant. The
warrant was issued after a judgnent granting petitioner a wit of
habeas corpus was vacated by the Court of Special Appeals, and
petitioner's habeas petition was remanded to the trial court for
further consideration. Prior to grant of his habeas petition by
the trial court, petitioner was incarcerated pursuant to a civil
contenpt Order subjecting himto arrest for failure to obey a court
order awardi ng custody of his children to respondent, Nina Nnoli.
The contenpt order permtted petitioner to purge the contenpt by
turning his children over to the custody of the court. Petitioner,
wi t hout appearing personally before the Crcuit Court, sought to
quash the arrest warrant on grounds that his children were
emanci pated, rendering it inpossible for himto satisfy the purge
provision. The Crcuit Court denied the notion to quash on grounds
that petitioner needed to appear personally before the court in
accordance with the terns of the warrant in order to challenge the
underlying civil contenpt Order. In an unreported opinion, the
Court of Special Appeals affirnmed, holding that denial of the
noti on was proper because petitioner failedinthe Grcuit Court to
present evidence sufficient to show that he was unable to satisfy
t he purge provision.

Hel d: Reversed and remanded with instructions to disnss
appeal . The Court held that the GCrcuit Court’s denial of the
notion to quash the arrest warrant was a nonappeal able
interlocutory order. An order is appealable only if it is a fina
judgnent, falls under a statutory exception to the final judgnent
rule, or is appealable under the common |aw collateral order
doctrine. The Circuit Court’s Order denying the notion to quash
was not a final judgnment, because it was not a ruling on the
underlying contenpt Oder petitioner was challenging in the
pr oceedi ng. For the sane reason, it did not nmeet the statutory
exception for orders adjudging a person in contenpt.

The Order was also not appealable under the common |aw
collateral order doctrine because it was not unreviewable on
appeal. An interlocutory order is unreviewable on appeal only in
extraordinary situations. By noving to quash the arrest warrant,
petitioner was claimng a right to avoid appearing personally
before the Circuit Court in order to challenge the contenpt O der
That an order denies a claimof a right to avoid sonme aspect of the
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proceedings in the trial <court 1is generally insufficiently
extraordinary to render the order unreviewabl e on appeal .

Emmanuel Nnoli v. Nina Nnoli, No. 149, Septenber Term 2004, filed
Cct ober 17, 2005. Opinion by Raker, J.

* k%

ATTORNEYS M SCONDUCT - ATTORNEY GRI EVANCE COVM SSION - MRPC 1.4(Db),
1.5(a), 1.8(a)(1) and 8.4(c) and (d)

Facts: Respondent began providing | egal services to an elderly
coupl e, the McPeakes, in 1993. The first matter concerned the sal e
of farmand in Tennessee. The initial fee agreenent called for a
fee of $100/ hour. The farmmatter lay dormant until 1998, at which
time, respondent clainmed that the fee agreenent was orally nodified
to provide a 5% comr ssion on the sale of the farm He nonet hel ess
continued to bill themat the $100/ hour rate. The farmwas sold in
three stages. Upon settlenent of the first parcel, respondent
received a fee equal to 5% of the total purchase price for all
three parcel s ($48,056). He then arranged for the McPeakes to | end
hi m$70, 000 at 8%interest, the | oan to be secured by a nortgage on
| and owned by respondent and his wife as tenants by the entireties.
Respondent, an experienced real estate lawer with his own rea
estate brokerage firm prepared the nortgage that did not include
a description of the property, did not include his wife as a party,
and was not signed by his wife. He gave the defective nortgage,
unrecorded, to the MPeakes, who never recorded it.

Al t hough respondent suggested that the MPeakes speak with a
banker, who was a nutual friend, regarding the |oan, he did not
suggest that they consult another |awer, and they did not do so.
Respondent never nmade any of the scheduled nonthly paynents.
I nstead, he credited agai nst the principal and i nterest on the | oan
a 10% comm ssion on the sale of the last two parcels ($63,613), to
which he was not entitled. It was only when the MPeakes’
daughter, in helping to prepare her parents’ tax return, questioned
the all eged i nterest that respondent showed was pai d and consul t ed
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an attorney, who filed suit against respondent, that he paid the
loan in cash and acknow edged that he was not entitled to the
$63, 613.

Hel d: Respondent violated MRPC 1.4(b), 1.5(a), 1.8(a)(l),
and 8.4(c) and (d). The loan was grossly unfair to the clients,
respondent failed to advise themto seek i ndependent counsel, and
he t ook commi ssions to which he was not entitled. The appropriate
sanction for those violations was di sbarnent.

Attorney Gievance Commi ssion v. Parker, Msc. AG No. 26, Sept.
Term 2004, deci ded Cctober 4, 2005 by W/ ner, J.

* k% %

CRIM NAL LAW - CAPI TAL SENTENCI NG PROCEEDI NG - | LLEGAL SENTENCE -
MOTI ON TO CORRECT - USE OF STATI STI CAL SURVEY

Fact s: In 1992, Petitioner was convicted of, anong other
crinmes, first-degree nurder and sentenced to death. In a Mdtionto
Correct an Illegal Sentence filed in 2004 under Maryland Rul e 4-
345(a), which gave rise to the instant case, he argued that his
deat h sentence was i nposed in a racially-biased manner. Petitioner
is African-Anerican and the victim of his crimes was Caucasi an.
Petitioner alleged that the death penalty was sought nore
frequently in such situations statewide and in Baltinore County
where the crimes were conmtted than in other racial conbinations
of accused and victim He also clainmed the sentence was
geographi cal | y-bi ased. Petitioner asserted that the State's
Attorney for Baltinore County, who elected to pursue the death
penalty and whose office prosecuted the case against him sought
such punishnment in eligible cases nore frequently than state's
attorneys for other Maryland jurisdictions. To support the
al | eged constitutional errors under the federal Equal Protection
Cl ause of the Fourteenth Amendment and the Ei ghth Anendnent (and
their Mryland constitutional analogues), Petitioner relied
principally on an assertedly enpirical, governnent-sponsored



statistical study of Maryland' s inplenentation between 1978 and
1999 of its death penalty statute, released publicly in early 2003
and published formally in 2004. The Gircuit Court for Harford
County denied the Mtion to Correct an Illegal Sentence, w thout
hol di ng an evidentiary hearing.

Held: Affirmed. The Court of Appeals affirmed the Crcuit
Court on the basis that Maryland | aw i nterpreting what grounds are

permtted to be raised astotheillegality of a sentence in a Rule
4-345(a) notion does not contenplate a statistical study as a
qgqual i fyi ng predicate. Grounds for illegality of a sentence are
those that inhere in the sentence itself, i.e., the sentence was

illegal or should not have been inposed. A general statistical
study of death-eligible case patterns, such as was offered here,
did not denonstrate, or tend to denobnstrate, that the specific
death sentence in the Petitioner's case was illegal on its face.
Moreover, Petitioner's notion failed to cone within a recent
exception, the so-called constitutional exception, to Rule 4-345(a)
jurisprudence. Wth regard to this exception, the Court recently
recogni zed that a defendant could seek relief via a notion under
the Rule i f he/ she argued novel constitutional argunents that arose
fromdecisions of the U S. Suprene Court or the Court of Appeal s of
Maryl and in an unrel ated case or cases decided after inposition of
the death sentence on the defendant/novant. Petitioner's notion
here did not conme within this exception. Finally, the Court
declined to recognize any further exception to enbrace a
generalized statistical study as a predicate for arguingillegality
of a specific sentence.

Wesl ey Eugene Baker v. State, No. 132, Septenber Term 2004, filed
Cctober 3, 2005. Opinion by Harrell, J.

* k% %

FAMLY LAW- CH LD SUPPORT - ARREARAGES - SUBROGATI ON TO STATE OF
MARYLAND CHI LD SUPPORT ENFORCEMENT ADM NI STRATION (CSEA) -
FORG VENESS - RETROSPECTI VE MODI FI CATI ON




Facts: Derek Harvey, a Baltinore City father who accunul at ed
significant delinquent <child support arrearages flowing from
paternity orders, reunited with his biological children after their
respective nothers becane unable to care for them During the
accumul ati on of the arrearages, Harvey’'s children were supported by
the State through welfare applied for by their nothers, who
assigned inreturnto the State their rights for child support from
Harvey. Harvey sought forgi veness of his arrearages fromthe Child
Support Enforcenent Administration (“CSEA’), which has the
authority to settle child support arrearages for | ess than the full
amount if the CSEA believes such an action would be in “the best
interest of this State.” Ml. Code (1974, 2004 Repl. Vol .), 8§ 10-112
of the Family Law Article. The CSEA, however, refused to grant
Harvey’ s request, instead acqui escing in the objections of MAXI MJS,
Inc., a private conpany that contracted with the CSEA to operate
the Baltinore City Ofice of Child Support Enforcenent. Harvey
petitioned the Crcuit Court for Baltinore City to extinguish
under the revisory power of 8 5-1038(b) of the Family Law Articl e,
his child support arrearages. Harvey al so asked the court to find
that the CSEA's refusal to exercise its discretion to forgive
Harvey’ s arrearages was “arbitrary or capricious” because it failed
to take into account the “best interests of [Harvey’'s] children”
and i nproperly acqui esced in MAXI MUS s financial and adm nistrative
consi derations, respectively, that to grant Harvey’s request m ght
af fect adversely the collection rate of subrogated child support
arrearages and its conputer programcoul d not accommopdate Harvey’s
proposal. The Circuit Court denied Harvey’ s request.

On direct appeal, the Court of Special Appeals affirnmed in a
reported opinion. Harvey v. Marshall, 158 Md. App. 355, 857 A 2d
529 (2004). It held that 8§ 12-104 of the Fam |y Law Article, which
prohi bits retrospective nodification of a child support order prior

tothe filing of a notion for nodification, limted the provisions
of 8 5-1038 (b) granting broad authority to the courts to set aside
child support orders. The internmediate appellate court also

concl uded that the CSEA did not abuse its discretioninrefusingto
exercise its discretion under 8 10-112 of the Fam|ly Law Article to
grant Harvey’s request because the appli cabl e standard, whet her the
action was “in the best interest of the State,” was satisfied by
CSEA's inplicit acceptance of the reasons given by MAXI M for
recomrendi ng deni al of the request.

The Court of Appeals granted Harvey's petition for wit of
certiorari, 384 M. 448, 863 A . 2d 997 (2004), to consider two
guesti ons:

I. Did the Court of Special Appeals err in
holding that the GCrcuit Court had no



discretion to retrospectively extinguish a
child support award prior to the date of the
filing of a notion for nodification?

1. Did the Court of Special Appeals err in
holding that the CSEA did not act in an
arbitrary, illegal, capricious or unreasonabl e
manner when it refused to exercise its
di scretion under 8 10-112 to forgive Harvey’'s
child support arrearages?

Hel d: Affirmed. Although § 5-1038(b) grants a court authority
to “nodify or set aside” any paternity-related order (except for
the declaration of paternity itself), this authority is limted by
8§ 12-104 of the Famly Law Article, which prohibits the
retrospective nodification of child support orders. Wen a court
reduces or elimnates conpletely child support obligations, either
of those actions is a “nodification” rather than a “set aside.”

By t he sane token, although 8§ 10-118 of the Famly Law Article
provi des that the CSEA nust take into account the “best interests
of the child” when perfornming its child support responsibilities,
the enunciation by the Legislature of a conpeting standard, “the
best interest of this State,” in 8§ 10-112 indicates that the
standard in 8 10-112 should be read as an exception to the broad
policy of § 10-118. Furthernore, the CSEA's actions were not
“arbitrary or capricious” because, by acquiescing in MMX MIJS s
financial considerations, the CSEA was serving the “best interest
of the State” when considered within the regulatory franework of
applicabl e federal and State | aws and regul ati ons, as well as their
pertinent |egislative history. For exanple, federal financia
incentives to the States and Mryland' s contractual financial
incentives to its child support collection vendor, MAXIMIJS, use
collection rate performance as a neasuring standard.

Harvey v. Marshall, No. 109, Septenber Term 2004, filed Cctober
14, 2005. Opinion by Harrell, J.

* k% %



TAXATI ON - APPLI CATION OF SALES AND USE TAX - Consi dering the
pl ai n | anguage of Section 11-102 of the Tax CGeneral Article and the
statutory definitions of “sale”in Section 11-101 (i) of the Tax
General Article, and “taxable price” of section 11-101(1) of the
Tax General Article, it is clear that the paynent of a term nation
fee to nmeet and conplete a party’s pre-existing obligations under
a | ease, does not constitute consummati on and conpl ete performance
of a sale, and is thus not a paynment of taxable price subject to
sal es tax.

APPLI CATION OF SALES AND USE TAX - DEFINITION OF SALE - A
transaction in which a lessor releases a lessee from its
obl i gations under a | ease for conputer equipnment, with the | essee
paying a termnation fee and returning the old equi pnment, does not
fit within the statutory or regulatory definition of the word
“sale” as upon term nation of the agreenent and paynent of the
termnation fee to lessor, there was no transfer of title or
possessi on of property to the | essee, as contenplated by § 11-101
(g) of the Tax General Article and section 03.06.01.28 of the Code
of Maryl and Regul ations (“COVAR").

TERM NATION FEES - A termnation fee not actually paid to fulfill
a |lessee’s equipnent |ease obligations (which consist of the
requi renent to pay for the use of the equipnent), but instead paid
to cancel the |ease, cannot be assuned to be a taxable
consol i dation of the paynents the | essee woul d have pai d under the
| ease if such an arrangenent was not provided for by agreenent
bet ween the | essor and | essee.

LEASE BUYOUT - TERM NATI ON FEE - The paynent of a term nation fee
by a | essee cannot be viewed as a buyout of a |lease if the | essee
returns the leased equipnment to the |essor upon signhing the
term nati on agreenent and paying the termnation fee. There is no
conpar abl e exchange of paynent for possession and use of equi pnent,
if the fee is paid all at once and the equi pnent is returned before
the expiration of the | ease term

TAXABLE PRICE - SALES AND USE TAX - Paynent in exchange for the
termnation of a lease is not part of the “taxable price” of a
transaction because it is not anong the transactions that fairly
fit wwthin the statutory definition of a “sale.” As a result, the
Comptroller has no statutory authority to inpose a sales tax on
such a transaction.

LEASE TERM NATI ON FEES - The rel evant Maryl and statutory provi sions
do not lend thenselves to the conclusion that a paynent nade to
termnate a |l ease i s subject to sales tax.




Facts: On May 30, 1990, Cticorp I nt er nat i onal
Communi cations, Inc. (*“CICl”) entered into a |ease agreenent
(“Master Lease”) with IBM Credit (“IBM) for conputer equipmrent
that CCl used in its data center in Silver Spring, MD. On
Sept enber 3, 1998, CICl decided to upgrade its conputer equi pnment
and sought a release fromthe obligations of its |lease with | BM
On Cctober 20, 1998, CCl and IBM negotiated a termnation
agreenent (“Term nation Agreenent”) which released CICl fromits
Master Lease obligations. Pursuant to the Term nation Agreenent,
CICl returned the old conputer equipnent to IBM and paid a
term nation fee of $7,219, 998.

Initially, CC did not pay sales tax on the | ease term nation
fee. On Decenber 1, 1998, |IBM submtted another invoice to ClCl
for sales tax on the term nation fee, in the anount of $360, 999. 90.
On April 1, 1999, CC paid the sales tax, even though they doubted
their obligation to pay the tax. On April 24, 2000, CICl nade an
anonynous request to the Maryland Conptroller of the Treasury for
aruling on the taxability of the term nation fee.

Janmes Dawson, the Assistant Legal Director of the Ofice of
the Conptroller, responded to the request by letter, and “declined
to issue a fornmal declaratory ruling” but did agree to answer the
question informally. Noting that the statutes and regul ati ons do
not address term nation fees, Dawson opined that, the term nation
fee is a charge inposed by the |l essor on the |lessee to term nate
the lease, with the property subject to the |ease agreenent
returned to the lessor, and with title to the property in no way
vesting to the | essee. The letter noted that Dawson consi dered t he
term nati on agreenent as an agreenent separate and apart fromthe
| ease agreenent that did not appear to be a condition or
requi renment of the | ease agreenent. Dawson concl uded: *Therefore,
the termination fee cannot be deenmed consideration in the
“consumat i on and conpl ete performance of a sale’ as provided in 8§
11-101 (j). The termnation fee would not be considered part of
the ‘taxable price’ and thus, would not be subject to the Maryl and
sal es and use tax.”

On Septenber 5, 2000, CICl filed a Sal es and Use Tax Refund
Application wth the Conptroller seeking a refund of the sal es tax
paid on the termnation fee. By letter dated July 30, 2001, the
Ref und Supervisor denied CICl’'s request. On Septenber 28, 2001
the Conptroller held an informal hearing on the matter. On January
4, 2002, the Conptroller issued a Notice of Final Determnation,
denying the refund. CICl appeal ed to the Maryl and Tax Court and on
Novenber 6, 2002, the court heard oral argunents on the matter. On
February 23, 2004, the Tax Court reversed the Conptroller. The Tax
Court found that, under the |ease term nation agreenent, ClCl
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“released its interest in the | eased equi pnment and was relieved of
all obligations with respect to such property after Novenber 1,
1998.” The court concluded that “the clear and unambi guous
provi sions of the Master Lease and the Lease Term nati on Agreenent
and the | ack of any transfer of title of the | eased property to the
Petitioner establish that the |ease term nation paynent was nhot
made pursuant to a transaction that is a “sale” as defined by § 11-
101 (9).”

The Conptroller appealed to the Circuit Court for Baltinore
Cty. That court held a hearing on the matter and on August 24,
2004, affirmed the Tax Court’s decision. The Conptroller filed a
Motion for Reconsideration that was later denied by the Crcuit
Court. Subsequently, the Conptroller noted a tinely appeal. Wile
the case was pending in the Court of Special Appeals, the Court of
Appeal s granted certiorari on its own initiative. Comptroller v.
Citicorp, 385 Md. 511, 869 A 2d 864 (2005).

Hel d: Section 11-102 of the Tax General Article provides that
a sales and use tax is inposed on “(1) aretail sale in the State;
and (2) a use, in the State, of tangi ble personal property or a
taxabl e service.” M. Code (1988 , 2004 Repl. Vol.), 8§ 11-102 (a)
of the Tax General Article. M. Code (1988 , 2004 Repl. Vol.), 8§
11-103(i) of the Tax General Article defines “sale” as, inter alia
“title or possession of property is transferred or is to be
transferred absolutely or conditionally by any neans, including by
| ease, rental, royalty agreenent, or grant of a license for use.”
As made clear by 8 11-102, the inposition of sales tax requires, in
the first instance, a sale. M. Code (1988, 2004 Repl. Vol.), 8§
11-102 of the Tax Ceneral Article. |In keeping with that concept,
the statutory definition of “taxable price” includes consideration
paid “in the consummati on and conpl ete performance of a sale.” M.
Code (1988, 2004 Repl. Vol.), & 11-101 (l) of the Tax General
Article. (Enphasis added.) Considering the plain | anguage of the
statutory and regul atory provisions in question, it is clear that
if the transaction at issue in this case is not a “sale,” the
consideration paid for the transaction, by definition, cannot be
part of the “taxable price,” and cannot be subject to sal es and use
t ax.

The transaction between CICI and |IBM whereby |BM rel eased
CICl from its obligations under the lease and CICl paid the
term nation fee and returned the ol d equi pnent, does not fit within
the statutory or regulatory definition of the word “sale.” Upon
term nation of the agreenent and paynent of the termnation fee to
IBM there was no transfer of title or possession of property to
the | essee, as contenplated by 8 11-101 (g) of the Tax Genera
Article and section 03.06.01.28 of COVAR. In fact, in the instant

- 11 -



case, CICl, the party paying the fee, transferred the property back
to IBM the party receiving the fee. Such an arrangenment cannot
fairly be described as a “sale.”

The Conptroller also argues that the Termnation Fee is
t axabl e because, even though IBM and CICl call it a termnation
fee, it should be viewed as a consolidation of the paynents C C
woul d have paid under the Master Lease had the |ease continued
through the end of the term discounted to present value. This
transaction cannot be viewed as a buyout of a | ease because C C
returned the | eased equi pnent to | BM upon signing the Term nation
Agreenment and paying the term nation fee. The party that received
the noney also retained the goods. Consideration, within the
context of the statutory definitions of “sale” and “taxabl e price,”
i nvol ves an exchange. M. Code (1988, 2004 Repl. Vol.), 88 11-101
(i), () of the Tax Ceneral Article.

Conptroller of t he Treasury V. Cticorp | nt ernati ona
Communi cations, Inc., No. 147, Septenber Term 2004, filed Cctober
4, 2005, Opinion by Geene, J.

* k% %

TAXATI ON - SALE OF LAND FOR NONPAYMENT OF TAX - PARTI ES - NOTI CE -
HOVEOMWNERS ASSOCI ATIONS - THE FAILURE OF A TAX SALE PURCHASER OF
PROPERTY TO PROVI DE NOTI CE TO A NON- OWWER HOVEOMNNERS ASSOCI ATl ON OF
AN ACTION TO FORECQLOSE THE EQUITY OF REDEMPTION WILL NOT
AUTOVATI CALLY CAUSE THE CIRCUI T COURT TO LACK JURI SDI CTI ON.

Fact s: On May 22, 1989, Royal Plaza Associates Limted
Partnership (“the developer”) recorded in the Land Records of
Prince George’s County, four subdivision plats for a prospective
devel opnent to be naned Royal Pl aza. Each plat delineated a
separate section of the devel opnent and designated common areas
wi thin each section for recreation or open space. The property in
guestion was one of the designated comopn areas.

On July 27, 1989, the devel oper fornmed Royal Pl aza Honmeowner’s
Associ ation, Inc. (“HOA”) as a non-profit Maryland corporation
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John Dowd, the general partner and resident agent of the devel oper,
was listed as the HOA s resident agent and was a nenber of its
board of directors. On May 3, 1991, the devel oper conveyed by deed
two of the four conmmon areas to the HOA. Parcel A, the property in
question, for reasons not nade clear in the record, was not
conveyed to the HOA

On May 12, 1997, there was a tax sale of the parcel and Wllie
Lenson (“Lenson”) purchased the tax certificate for the property
for the sum of $4, 000. Lenson had a title search conducted on
Sept enber 14, 1998, which confirmed that the devel oper was the sole
owner of the property. On Septenber 23, 1998, Lenson filed a
Complaint to Foreclose the Equity of Redenption in the Grcuit
Court for Prince George’'s County. At the tinme of the tax sale and

forecl osure, the devel oper was still the record title owner of the
parcel. Lenson attenpted to serve notice on the devel oper, but was
unsuccessful . Lenson did not send witten notice of the

proceedi ngs specifically to the HOA. It shoul d be noted, however,
that the HOA s resident agent, John Dowd, was al so the devel oper’s
resident agent and listed the same address on record with the SDAT
in his capacity as agent for both organizations.

On January 13, 2000, the Grcuit Court forecl osed the right of
redenpti on and conveyed full ownership of the parcel to Lenson. On
Cct ober 22, 2001, well over a year later, the HOAfiled a notion to
vacate the judgnment foreclosing the right of redenption on the
parcel, along with a notion to intervene in the forecl osure action
as a defendant. On Novenber 6, 2001, before the notion was rul ed
on, Lenson sold the parcel to Eugene Bonds (“Bonds”), who recorded
his deed to the property on Decenber 5, 2001

On January 14, 2002, Bonds filed a notion to intervene as
successor-in-interest to Lenson. On February 15, 2002, the Crcuit
Court granted both the HOA's and Bonds’ notions to intervene. In
addition, the court vacated the order foreclosing the right of
redenption, finding that the HOA was entitled to receive actua
notice of the conplaint.

On January 3, 2003, Bonds anmended the original conplaint to
foreclose the right of redenption to include a claim to quiet
title. On Septenber 10, 2003, ruling on a notion by Bonds, the
Circuit Court dismssed the claimfor [ack of jurisdiction. Bonds
filed a tinely appeal. On Decenber 29, 2004, the Court of Speci al
Appeal s reversed the Grcuit Court’s ruling, holding that Lenson’s
failure to send the HOA notice did not deprive the Grcuit Court of
jurisdiction to enter judgnent and that the Circuit Court erred in
vacating the judgnment and remanded the case to the Grcuit Court to
reinstate the order foreclosing the right of redenption. Bonds v.
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Royal Plaza Comm. Assocs., Inc., 160 Ml. App. 445, 864 A 2d 257
(2004). The HOA filed a petition for wit of certiorari which we
granted on April 7, 2005. At no tinme has the record owner of the
tract of land, the devel oper, challenged the foreclosure of the
ri ght of redenption.

Hel d: Affirmed. Wlere the party that failed to receive the
notice is a honeowners associ ation, w thout an ownership interest
as defined by 8 14-836(b) (1) of the Tax-Property Article, it is not
a necessary party to the action. Wile a Grcuit Court nmay |ack
jurisdiction to foreclose the equity of redenpti on when a tax sale
purchaser fails to provide notice to necessary parties as
enunerated in 8 14-836(b)(1), it does not lack jurisdiction when
the failure of notice relates to the entities described in § 14-
836(b) (4). Because the HOA did not file its claim alleging
constructive fraud within the statutory period of a year, pursuant
to 8 14-845(a), it lost its right to redeem
Royal Plaza Community Association, Inc. v. Eugene Bonds. No. 5,
Sept enber Term 2005, filed October 4, 2005. Opinion by Cathell, J.

* k% %



COURT OF SPECIAL APPEALS

ADM NI STRATI VE LAW - CONTESTED CASE - STATES — ACTI ONS

CONSTI TUTI ONAL LAW — DUE PROCESS OF LAW

Facts: Levi Dozier, a public at will enployee, was term nated
by witten notice from his position at the Baltinore Cty
Departnment of Social Services, where he had been enployed for
ei ght een years.

The witten notice provided no justification for the
term nati on. Dozier filed a witten appeal, in which he argued
that several days after the term nation, the Departnent director
made a statenent that Dozier interpreted to be defamatory. The
Enpl oyer - Enpl oyee Relations Unit held a discretionary conference
with Dozier and issued a witten decision affirmng his
term nati on. The decision by the Unit was the “fina
adm ni strative decision.”

Dozier filed a petition for judicial review, which was
di smssed by the circuit court. After the court denied Dozier’s
Motion to Alter Judgnent, he noted an appeal to the Court of
Speci al Appeal s.

Held: Affirmed. For a proceeding to neet the definition of
“contested case” under the Adm nistrative Procedure Act, which
provi des a statutory right to judicial review, certain “trial type”
procedures nmust be afforded to the conplaining party in a hearing.
In this case there was no “trial type” proceeding; neither the
Secretary nor the Unit was acting in an “adjudicatory capacity.”
The General Assenbly has nmade it quite clear when it intends to
afford State enpl oyees a “contested case” hearing. No such right
is provided to at wll enployees. Therefore, Dozier was not
entitled to judicial reviewunder the Adm nistrative Procedure Act.

Dozier’s argunent that the circuit court’s dismissal of his
petition for judicial review constituted a denial of his due
process rights was not raised before the circuit court and
therefore was not properly preserved for appeal.

Were the Court to address Dozier’s constitutional clainms, it
woul d conclude that they are wthout nerit. As an at wll
enpl oyee, Dozier did not have a property interest in continued
enpl oynment. Additionally, the statenent Dozier alleged was made
agai nst himdoes not rise to the |l evel of m sconduct inpugning his
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honesty and therefore did not inplicate a protected liberty
I nterest.

Dozier v. Departnent of Human Resources, No. 1793, Septenber Term
2004, filed Septenber 29, 2005. Opinion by Kenney, J.

* k%

ADM NI STRATI VE LAW - COURT ENFORCEMENT OF ADM NI STRATI VE RULI NG -
INACVIL ACTI ON TO ENFORCE A DECI SI ON OF AN ADM NI STRATI VE AGENCY
PURSUANT TO MARYLAND CCODE, STATE GOVERNMENT ARTICLE (1999, 2002
SUPP.), 8 10-222.1, THE RELIEF THAT | S ORDERED BY THE Cl RCUI T COURT
CANNOT _SUPPLENMENT OR MAKE ADDI TIONS TO THE RELI EF ORDERED BY THE
AGENCY. AN | SSUE THAT WAS NOT DETERM NED BY THE ADM NI STRATI VE
AGENCY WHEN I T RULED UPON AN EMPLOYEE GRI EVANCE CANNOT BE DECI DED
BY THE CTRCU T COURT IN THE FI RST | NSTANCE WVHEN A CIVIL ACTION | S
FILED TO ENFORCE THE AGENCY' S RULI NG

Facts: This case cane to the Court of Special Appeals fromthe
Circuit Court for Baltinore Gty. The Maryl and Departnent of
Health and Mental Hygiene (“DHVH) appealed a judgnent of the
circuit court that ordered DHVH to conply with an order of an
adm nistrative law judge to reinstate a ternm nated enployee,
Rynarzewski, with back pay and benefits. After an ALJ ruled in
favor of Rynarzewski in a grievance proceedi ng, concluding that
Rynar zewski should not have been term nated for insubordination
neither party filed a petition for judicial review The ruling
that concluded Rynarzewski’s termnation was inproper is,
therefore, final and not subject to further appeal. But
Rynar zewski and DHVH were never able to cone to an agreenent as to
the ternms and conditions of Rynarzewski’s return to duty, and
Rynarzewski filed a conplaint in the circuit court to enforce the
AL)'s order. The circuit court ordered DHVH to conply with the
ALJ's ruling that Rynarzewski be reinstated, and also ruled that
Rynarzewski was fit to return to work as of March 3, 1999. The
DHVH appeal ed.

Hel d: Judgrment affirmed in part and reversed in part. Case
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remanded to the CGircuit Court for Baltinmore Gty for further
proceedi ngs not inconsistent with this opinion.

The Court of Special Appeals concluded that the circuit court
properly ordered DHVH to conply with the ALJ's ruling that the
enpl oyee be reinstated and affirned that portion of the judgnent.
However, the Court of Special Appeals concluded that the circuit
court erred in construing the adm nistrative deci sion to establish
that the enployee was fit to return to work as of March 3, 1999,
because that issue was not within the scope of the grievance filed
by Rynarzewski. Consequently, the Court of Special Appeals vacated
that portion of the order that held that enpl oyee’'s entitlenent to
back pay should be calculated as if he had been fit to return to
wor k on March 3, 1999.

The Court of Special Appeals held that the extent of the
relief the courts can provide to Rynarzewski pursuant to his
petition to enforce the admnistrative order dated July 31, 2002,
is for the circuit court to order DHVHto reinstate Rynarzewski to
the status he enjoyed on February 22, 1999, such that he will be in
the sane position he would have been in had the errant order to
return to work as of February 1, 1999, and had the concomtantly
errant notice of termnation dated February 12, 1999, never been
i ssued. Such order of enforcenent shall be w thout prejudice to
the right of Rynarzewski to pursue a new grievance in the event he
is not satisfied with the enployer’s <calculation of the
conpensation to which heis entitled in the way of back pay, |eave,
or other benefits of enploynent.

Departnent of Health and Mental Hygiene v. Bernard Rynarzewski,
No. 653 Septenber Term 2004, filed Septenber 15, 2005. Opinion
by Meredith, J.

* % %

ADM NI STRATI VE LAW- JUDI G AL REVI EW- VWHEN REVI EW NG THE DECI SI ON
OF AN ADM NI STRATI VE AGENCY, THE REVI EW NG COURT MAY NOT CONS| DER
| SSUES THAT WERE NOT RAI SED AT THE AGENCY LEVEL.
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ADM NI STRATI VE AGENCI ES - UNEMPLOYMENT | NSURANCE - JUDI Cl AL REVI EW
- REMAND TO AGENCY. WHEN THERE IS SUBSTANTIAL EVIDENCE IN THE
RECORD TO SUPPORT THE DECI SI ON OF THE ADM NI STRATI VE AGENCY, THE
REVI EW NG COURT MAY NOT SUBSTI TUTE | TS JUDGMVENT FOR THAT OF THE
AGENCY, AND SHOULD NOT _REMAND THE CASE I F THE ONLY PURPOSE OF THE
REVMAND | S TO G VE THE LOSI NG PARTY A SECOND OPPORTUNI TY TO PRESENT
EVI DENCE

Facts: This case cane to the Court of Special Appeals fromthe
Circuit Court for Prince George’s County upon judicial reviewof a
Department of Labor, Licensing and Regulation (“DLLR’) Board of
Appeal s’ deci si on. Appel | ee Boardl ey applied for unenpl oynent
benefits after he was fired by his enployer. The enpl oyer
contested the request for benefits and a hearing was hel d before a
heari ng exam ner who found that Boardley was term nated for gross
m sconduct and deni ed Boardl ey benefits. Boardley appealed to the
DLLR Board of Appeals which affirned the hearing examner’s
deci sion to deny Boardl ey benefits. Boardley then petitioned the
Crcuit Court for Prince George’s County for judicial review. The
Circuit Court reversed the DLLR s decision and renmanded the case
to the agency for further proceedings. DLLR noted an appeal .

On appeal to the Court of Special Appeals, DLLR asserted that
the circuit court erred in remandi ng the case where it nade its own
findings of fact and failed to determ ne whether substantial
evi dence existed to support the Board s decision that Boardley’s
term nation of enpl oynent was for gross m sconduct.

Hel d: Judgnent reversed. Case remanded to the circuit
court with directions to affirmthe adm nistrative deci sion.

The Court of Special Appeals held that the evidence regarding
Boardl ey’ s mi sconduct was sufficient to support the conclusion of
the DLLR Board of Appeals that Boardl ey becane unenployed as a
result of his own gross m sconduct in the workpl ace.

Wien the case was being reviewed by the circuit court,
Boardl ey presented new issues in support of his request for
reversal of the DLLR s deci si on which were not presented before the
Board of Appeals. Consequently, the circuit court was precluded
fromconsidering the newissues in the course of the court’s review
of the Board of Appeals decision. It is the function of the
reviewing court to review only the nmaterials that were in the
record before the agency at the tine it nmade its final decision.

Departnent of Labor, Licensing and Requl ation v. Boardl ey, No.
01463, Septenber Term 2004, filed Septenber 20, 2005. Opinion by
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Meredith, J.

* k% *

ADM NI STRATI VE LAW - LEOBR - STATUTORY CONSTRUCTIQN; JUDI Cl AL
REVI EW

Facts: Kathleen Anderson, an officer with the Maryl and-
Nat i onal Capital Park and Pl anni ng Conm ssion (the * Comm ssion”),
was found not guilty of engaging in an unauthorized vehicular
pursuit by an Admi ni strative Hearing Board convened pursuant to the
Law Enforcenent O ficers’ Bill of Rights (“LEOBR’). Thereafter,
the Conmi ssion sought judicial review in the Grcuit Court for
Prince George’ s County, which affirmnmed.

Hel d: Affirnmed. 1In this case of first inpression, the Court
of Speci al Appeal s was asked to consi der whet her the Comm ssi on has
aright to judicial review when an officer is found not guilty of

adm nistrative charges. In doing so, the Court construed LEOBR
It focused, inter alia, on MI. Code, 8§ 3-108(a)(3) of the Public
Safety Article, which provi des: “A finding of not gquilty
termnates the action.” In contrast, P.S. 8§ 3-108(c) provides

that, upon a finding of guilt, an appeal nmay be taken i n accordance
with P.S. 8 3-109. Applying principles of statutory construction,
the Court concluded that the Conm ssion does not have a right of
judicial review when an officer is found not guilty under LEOBR

Maryl and- Nati onal Capital Park And Pl anni ng Conmi ssion v. Kathl een
Anderson, No. 80, Septenber Term 2004, filed Septenber 30, 2005.
Opi ni on by Hol | ander, J.
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ADM NI STRATI VE LAW — PREVAILING M NORITY — FINDI NGS OF FACT AND
CONCLUSI ONS OF LAW

Facts: To obtain a nonconform ng use permt for the adult
entertai nment presented at its bar, “d ub Bunns,” appell ant Monbee
TLC, Inc., filed a *“use” application with Baltinore Cty’s
Depart ment of Housi ng and Community Devel opnment. Wen the Ofice
of the Zoni ng Adm ni strator deni ed that application, appellant took
the matter before the Cty' s Board of Minicipal and Zoni ng Appeal s
(the “Board”). Three of the five Board nenbers voted to allow
appel l ant to continue presenting adult entertai nnent - two did not.
Because a supermajority of the Board, that is, four out of its five
nmenbers, nust approve such an application, it was denied. Ml. Code
(1957, 2003 Repl. Vol.), Art. 66B 8§ 2.08(i)(1).

Appel lant filed a petition for judicial reviewin the Grcuit
Court for Baltinore City. \Wien that court affirned the Board' s
deci si on, appellant noted this appeal.

Hel d: Judgnent vacated. A prevailing minority is required to
issue findings of fact and conclusions of law so as to permt
judicial review of its decision.

Monbee TLC, Inc. v. Mayor and Gty Council of Baltinore, No. 1779,
Septenber Term 2004. Filed Cctober 6, 2005. Opinion by Krauser,
J.

* % %

ADM NI STRATI VE LAW —WAI VER OF RIGHT TO OBJECT —ZON NG —ADEQUATE
PUBLI C FACI LI TI ES ORDI NANCE

Facts: On Novenber 7, 2002, M. Cranpton filed an “Ordi nance
Amendnent  Application” (“the application”) with the Wshington
County Pl anning Conm ssi on. Cranpton proposed to reclassify a
97.27 acre parcel of land (“the property”) in Washington County
from its “A” Agricultural =zoning designation, to the “A’
Agricul tural Planned Unit Devel opment (“PUD’) zone.
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In accordance with §8 16.5(a)(2) of the Zoning Odi nance of
Washi ngton County (“zoning ordinance”), the Planning Conmm ssion
schedul ed a joint public hearing on Cranpton’s application before
both it and the County Conm ssioners of Washington County.

On January 13, 2003, a joint public hearing on the application
was held. None of the w tnesses was placed under oath.

The Planning Commi ssion and County Conmmi ssioners heard a
report from a Planning Conm ssion staff nenber, and received
statenments in favor of the application fromCranpton, his attorney,
and an engineer with Fox & Associ ates.

More than 25 nenbers of the public, several of whom are
appel lants, spoke in opposition to the application. The
protestants generally asserted that the exi sting public schools did
not have the capacity to handle the influx of children the
devel opnent of the PUD woul d produce, the PUD was not conpatible
wi th nei ghboring properties, and the devel opment woul d adversely
affect traffic along Marsh Pike.

On March 3, 2003, the Pl anning Conmm ssion voted three-to-one
to recommend that the County Comm ssioners deny the application.
In a letter dated the following day, the Planning Conm ssion
informed the County Conm ssioners of its recomendation. The
Pl anni ng Conmi ssion stated that it “based this recomendati on on”
the traffic study submtted at the January 23, 2003 hearing, and on
“concerns that the residential devel opnent density proposed for the
[property] was not consistent with the residential density in
adj acent devel opnents.” The Pl anning Conmi ssion also stated its
“opinion that the road infrastructure in the i mediate vicinity of
the [property] was defici[ent.]”

On March 13, 2003, the County Conmm ssioners held a regul ar

neeting to consider and vote on the application. The County
Comm ssi oners vot ed unani nously to accept “the findings of fact as
set forth in the report from the County Attorney.” The County

Conmmi ssioners al so voted three-to-one to approve the rezoning of
the property to PUD, thereby rejecting the Planning Comm ssion’s
recommendati on that the application be deni ed.

Appel lants filed a petition for judicial review of the County
Comm ssioners’ decision, in the GCircuit Court for Wshington
County. After a hearing, the court issued an opinion and order
affirm ng the County Conm ssioners’ decision.

On appeal to the Court of Special Appeals, appellees contended
as they had before the <circuit ~court, that the County
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Commi ssioners’ decision was not based on substantial evidence
because t he “evi dence” was obtai ned fromw t nesses who had not been
sworn; and that the County Conmi ssioners did not properly interpret
the County’s zoni ng ordi nance.

Hel d: Affirmed. Appel lants” failure to object to the
W t nesses’ not being sworn at the joint hearing before the Planning
Comm ssion and the County Conm ssioners constituted a waiver of
appellants’ right to raise the conplaint for the first time on
judicial review

The County Conmm ssioners properly construed the zoning
ordi nance. When read together with the county’ s Adequate Public
Facilities Ordinance, the County Comm ssioners are not required to
find, before approving the re-zoning of land to a PUD, that an
adj acent roadway is currently adequate to handl e both existing and
future traffic. Instead, the statutory schene as a whol e nandat es
t hat the Pl anni ng Conm ssi on noni tor adequacy of roadway facilities
t hroughout the PUD revi ew and approval process, and throughout the
peri od of devel opnent.

Janes Crenins, et al. v. County Conmi ssi oners of Washi ngt on County,
Maryland, et al., No. 2200, Septenber Term 2003, filed Septenber
29, 2005. Opinion by Barbera, J.

* % %

ARBI TRATION —UNION' S DUTY OF FAI R REPRESENTATI ON

Facts: Appellant, Ranon Stanl ey, sued his Union, the Anerican
Federation of State and Munici pal Enpl oyees Local No. 553, when it
refused to pursue an enpl oynent grievance on his behal f agai nst the
City of Cunberland (the “City”). In 2000, the Gty term nated
appellant’s enploynent after he twice tested positive for
marijuana. Before termnating his enploynent, the City held a pre-
termnation hearing, which appellant’s Union Representative and
Presi dent attended. During that hearing, the hearing panel
provided the Union Representative additional tinme to submt
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Information on appellant’s behalf to dispute appellant’s test
resul ts. Following the hearing, the Representative received
i nformati on regarding a new confirmatory test requirenent that nay
have assisted appellant’s case, but, for whatever reason, he did
not submt that information to the panel. Accordingly, once the
additional tinme | apsed, appellant was term nated.

In response to appellant’s term nation, the Union prepared a
grievance, in accordance with the procedures in Article IV, 88 1-5
of its Collective Bargai ni ng Agreenent (the “Agreenent”), asserting
that appellant was unjustly term nated. After exhausting its
appeal s, the Union’s Executive Board decided not to arbitrate the
gri evance on appellant’s behal f, though that decision was |ater
overturned by a majority of the nenbers’ vote. The foll ow ng
nonth, a re-vote was held to reconsider the decision to arbitrate
appel lant’ s grievance. Based on a m staken belief that a vote to
reconsider required a two-thirds najority vote to proceed, rather
than a bare majority, reconsideration was deni ed.

That probl emwas | ater corrected when the Uni on Representative
| earned of his mstake followng the neeting and held a speci al
neeting to reconsider the issue of arbitration. During the second
neeting to reconsider, the Union Representative told the nenbers
t hat appel |l ant coul d pursue arbitration against the City on his own
if the Union chose not to assist him As a result of that all eged
m sstatement, anong other statenents, the nenbers chose not to
pursue arbitration. Approxi mately one week later, the Union
extended to appellant the right to proceed against the City on his
own. Wen appellant attenpted to proceed to arbitration, the Gty
decl i ned because the Union had withdrawn its grievance.

Appel l ant then filed a conplaint against the City, and tw ce
anended it to include the Union as well as the Cty. The first
count of the second amended conplaint sought a court order to
conpel the City to enter into arbitration; the second alleged
wr ongf ul di scharge; the third sought a court order that appellant’s
gri evance be decided in his favor; and the fourth all eged that the
Uni on breached its duty of fair representation. In response,
appel | ees each filed notions for summary judgnent, all of which
were granted on all counts.

Held: Affirmed in part and reversed in part. A |abor union
owes its nenbers a duty of fair representation, requiring it to
represent its nmenbers in good faith and honesty wi thout engaging in
di scri m natory behavior or arbitrary conduct. Facts alleging that,
inter alia, a union’s representative provided its menbers wth
m sinformation that may have i nfluenced their decision not to seek
arbitration on appellant’s behalf created a dispute of materia
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fact related to whether the union acted in an arbitrary or bad
faith manner. Thus, summary judgnment was i nappropriate. Likew se,
the trial court erred in granting summary judgnent on appellant’s
wr ongf ul di scharge cl ai mbecause the Union m ght have breached its
duty of fair representation, the finding of which was a
prerequisite to a successful wongful discharge suit.

Addi tionally, the Coll ective Bargaini ng Agreenent cl early and
unanbi guously fornmed a contract between the Union and the Gty
providing the Union with procedures to enforce and arbitrate
appel lant’s grievance. Appellant was not a party to the contract
and, thus, could not conpel the Cty to arbitrate his grievance
wi t hout the Union’s assistance.

Ranon Stanley v. Anerican Federation of State and Mini ci pal
Enpl oyees Local 553, et al., No. 1313, Septenber Term 2004, filed
Cct ober 6, 2005. Opinion by Barbera, J.

* % *

ATTORNEYS - ATTORNEY' S FEES - AWARD OF ATTORNEY'S FEES UNDER 42
U.S.C § 1988 - WHO IS A PREVAI LI NG PARTY UNDER THAT STATUTE

Facts: Appellant, the Maryland Green Party (“Geen Party”),
brought an action in the Grcuit Court for Anne Arundel County,
seeking declaratory and injunctive relief after its candidate for
U S Representative from the 1st Congressional District was
declared ineligible to run for that position by the appellee, the
State Board of Elections (“Board”), based upon certain provisions
of the Maryland Election Law Article (“EL"). The Green Party
chal l enged those EL statutes and practices by the Board in
i mpl enmenting themon state and federal constitutional |aw grounds.
The circuit court granted sumrary judgnent in favor of the Board,
ruling that the EL statutes were constitutional under the state and
federal constitutions. The Geen Party appealed to the Court of
Speci al Appeals, but the Court of Appeals issued a writ of
certiorari on by-pass. The Court of Appeals held that the
chall enged EL statutes and application of others by the Board
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violated the Maryl and Constitution and Declaration of Rights. It
declined to address the federal claim The Court remanded t he case
tothe circuit court for entry of a declaratory judgnent consi stent
withits opinion. The circuit court entered a decl aratory judgnent
in favor of the Green Party, declaring that the EL statutes were
unconstitutional under the Maryl and Constitution and Decl arati on of
Rights. The Green Party then filed a petition for attorney’s fees
pursuant to 42 U S.C. 8§ 1988 in the circuit court. The court
granted the Board’s notion to dism ss the petition, ruling that the
Green Party was not a prevailing party for purposes of section
1988. The court determ ned that, because it had decided the G een
Party’s federal claimagainst it, and the Court of Appeals reversed
only on state law grounds, its original decision that the EL
statutes did not violate the federal constitution was undi sturbed
and remai ned deci ded agai nst the Green Party.

Hel d: Reversed and remanded to the circuit court for
proceedi ngs consistent with this opinion. The circuit court erred
in ruling that, after judgnent against the Geen Party on all
clainms, state and federal, was appeal ed and the Court of Appeals
reversed on the state | aw grounds only, the federal claimrenai ned
deci ded against the Geen Party. Under section 1988, a party is
not entitled to an award of attorney’'s fees if it loses on a
federal claim that could have supported such an award. Wen a
party sues on state and federal grounds, loses on all clainms in the
circuit court, and the appellate court reverses on the state cl aim
only, not reaching the federal claim the federal claimis no
| onger decided for purposes of section 1988. It is an undecided
federal claim |In those circunstances, the party who prevail ed on
its state lawclaimis entitled to attorney’s fees on the undeci ded
federal claimif the claim was substantial, arose from the sane
common nucl eus of facts as the state claimon which it prevail ed,
and was reasonably related to the party’s ultimate success on the
state claim The discretion not to award attorney’s fees when the
three-part test is net is limted, existing only when there are
exceptional circunstances. Because the Green Party’s federal claim
was undeci ded when it filed its petition for attorney' s fees, it
was entitled to attorney’s fees because it met the three-part test
and there were no exceptional circunstances.

Maryl and Green Party, et al. v. State Board of El ections, No. 1911,
Sept enber Term 2004, filed October 7, 2005. Opinion by Eyler, D
S., J.
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CONTEMPT - Cl VI L CONSTRUCTI VE CONTEMPT — ATTORNEY' S FEES AND EXPERT
W TNESS FEES UNDER MD RULE 2-603

Facts: The Bahenas and Fosters |ive on contiguous properties
in Annapolis, Maryl and. Over hanging the Fosters’ house was the
Bahenas’ tree, large and purportedly in a state of decay. The
Fosters asked the Bahenas to renove the intruding trunk. When the
Bahenas declined to do so, the Fosters filed a suit in the Grcuit
Court for Anne Arundel County, seeking conpensatory and punitive
damages for nui sance and negligence and requesting an injunction
conpel i ng the Bahenas to renove the tree.

Eventual ly, to resolve their dispute, the parties entered into
a consent order, dividing responsibility for the renoval of the
tree between them \Wen the Bahenas failed to conply with that
order, the Anne Arundel circuit court held themin contenpt and
ordered themto pay the attorney’ s fees and expert w tness fees of
t he Fosters.

Held: Affirnmed in part and reversed in part. One may not be
hel d in contenpt of a court order unless the failure to conply with
the court order was or is willful. The circuit court does not have
to followa script. Indeed, the judge is presuned to know t he | aw,
and is presuned to have perfornmed his duties properly. That the
circuit court did not use the term “wllful” in finding that
appellants had violated the consent order does not rebut this
presunption, given that there is no evidence that the court did not
know or apply this standard. Moreover, the court’s ruling, when
read as a whole, clearly inplies that the court found appellants’
conduct to be willful.

The award of costs is within the discretion of the circuit
court. But, “costs,” under M. Rule 2-603, do not include either
attorney’s fees or expert wtness fees.

Gary Bahena, et ux. v. Jonathon Foster, et ux., No. 787, Septenber
Term 2004, filed Septenber 16, 2005. Opi nion by Krauser, J.
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CONTRACTS - AMBIGUOUS TERMS - GENERAL RULES OF CONSTRUCTI ON-
EXI STENCE OF AMBI GUI TY. CONTRACT 1S NOT AMBI GUOUS WHERE THE TERMS
ARE NOT SUSCEPTI BLE TO TWO OR MORE MEANINGS. THE NOTE S| GNED BY
APPELLANT CONTAI NS | NSTRUCTI ONS TO “ SEE ADDENDUM TO NOTE, " AND THE
SI GNED_ADDENDUM CONTAI NS AN EXPRESS AGREEMENT TO PAY “ PREPAYNMENT”
PENALTI ES. A REASONABLE PERSON SIGNING THE NOTE AND THEN
SEPARATELY SI GNI NG THE ADDENDUM COULD NOT HAVE BELI EVED THAT NO
PREPAYMENT PENALTY WOULD BE COLLECTED.

CONTRACTS- GENERAL RULES OF CONSTRUCTI ON- EXI STENCE OF AMBI GUI TY.

CONTRACT | NCORPORATI NG BY REFERENCE MARYLAND LAW PROH BI TI NG
PREPAYMENT PENALTIES, AND FEDERAL LAW VWH CH PERM TS PREPAYMENT
PENALTI ES DEPENDI NG ON THE TERMS OF THE CONTRACT DO NOT CREATE
AMBI GUITY. APPLYI NG THE BASI C RULES OF CONTRACT | NTERPRETATI ON

WHEN CLAUSES IN A CONTRACT ARE SEEM NGY IN CONFLICT AND THE
CONTRACT  GENERALLY | NCORPORATES MARYLAND' S PROH BITION  ON
PREPAYMENT PENALTIES, WH LE SPECI FI CALLY ADDRESSI NG PREPAYMENT
PENALTIES IN THE NOTE'S ADDENDUM THE SPECIFIC CLAUSE TAKES
PRECEDENT OVER THE GENERAL AND CONTROLS THE AGREEMENT.

Facts: Heist, appellant, held a nortgage | oan with appell ee.
Appel  ant signed the Note, and, separately, the Addendum to the
Not e, whereby, it required appellant to pay prepaynent penalties in
the event she prepaid the balance of the |oan. The Note
i ncorporated by reference the Maryland statute that prohibits
prepaynment penalties, and Federal |aw governing federal savings
banks, which allows for the collection of prepaynent penalties.
Appel | ant prepaid the | oan, and was assessed a prepaynent penalty
of nearly $9,600. Appellant paid the penalty, and filed suit in
the GCircuit Court for Frederick County seeking a refund and ot her
relief. The circuit court dism ssed the conplaint.

Hel d: Affirmed. A contract is unanbi guous where there are
express ternms that cannot lead to two or nore neanings.
Reasonabl eness di ctates that a person signing two separate sections
understands the terns of both sections. References to conflicting
statutes do not create anmbiguity in a contract, where the court is
awful Iy bound by contract interpretation rules, to interpret and
apply, the specific clause, rather than the general cl ause.

Nancy Hei st v. Eastern Savi ngs Bank, FSB, No. 1949, Septenber Term
2004, decided Cctober 12, 2005. Opinion by Davis, J.
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CRIM NAL LAW — HOT BLOODED RESPONSE- FI RST DEGREE ASSAULT

Facts: Appellant, Kalilah Rom ka Stevenson, during an argunent
wi th her estranged husband, Antonio Corbin, at his nother’s house,
grabbed a butcher knife fromthe kitchen and stabbed himtw ce in
the left arm H's wounds required 126 stitches and resulted in a
| oss of sensation in his left hand. Stevenson was convicted in the
Crcuit Court for Wcom co County of first degree assault.

Hel d: Affirmed. The rul e of hot-bl ooded response to adequate
provocation does not mtigate the crinme of first degree assault to
second degree assault.

Stevenson v. State, No. 730, Septenber Term 2004, filed Septenber
6, 2005. Opinion by Krauser, J.

* k%

CRIM NAL LAW - REGULATED FIREARMS - DEFINITION OF “TRANSFER' -
DEFI NI TI ON OF “ KNOW NGLY”

Facts: Appellant, Todd Lin Chow, a District of Colunbia
Metropolitan Police Officer, was tried at a court trial on charges
that he violated M. Code (1957, 1996 Repl. Vol., 2002 Supp.),
Article 27, Sec. 442(d) for lending a gun he owned to a friend, Man

Nguyen.

At appellant’s trial, Nguyen testified that on April 1, 2003,
the Prince George’'s County Police Departnent confiscated his
pistols in connection with a nurder investigation. The follow ng
day, Nguyen contacted the appellant, and discussed his desire to
pur chase anot her gun. Appel l ant and Nguyen a nine mllineter
sem - aut omati ¢ handgun t hat he had owned since 1996. Nguyen want ed
to test fire the weapon, as a precursor to a possible sale. On
their way to a firing range, Nguyen recei ved a business call on his
cel lul ar tel ephone, requiring that he abort the trip. Nguyen drove
appel | ant back to the restaurant where appellant’s car was parked
and dropped himoff. Appellant’s weapon renai ned i n Nguyen’ s car.
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No noney was exchanged between Nguyen and appel |l ant.

Soon thereafter, Nguyen contacted appel |l ant by tel ephone, to
l et him know that he still had the weapon, and that he mnmight be
interested in purchasing it. Appellant told Nguyen to keep the
firearmin the house, and he would pick it up. Detective Donnie
Judd testified that, on April 4, 2003, he and ot her nenbers of the
Prince George’'s County Police Departnent stopped Nguyen on a
warrant to arrest himfor having illegaly carried the gun that was
found in his car three days earlier. In the ensuing search of
Nguyen’s car, the police discovered appellant’s | oaded handgun in
the car’s center console. Detective Judd ran an NCI C check and
determ ned that the handgun had not been reported stolen. The gun
was test fired and determ ned to be operable. Upon his arrest,
Nguyen gave a witten statenment to police, the first paragraph of
whi ch described how he had obtained appellant’s handgun. That
portion of Nguyen's statement was admtted into evidence at
appel lant’s trial.

Sergeant W/ liam Szinmanski, of the State Police Licensing
Division, Firearns Registration Section, testified that police
records show no transfer of the handgun since appel |l ant purchased
it in 1996, and no application for a transfer of the fun from
appel | ant to Nguyen. Sergeant Quillernp Rivera, of the Ofice of
Internal Affairs of the District of Colunbia Metropolitan Police
Departnent, testified that appellant had not filed a stol en weapon
report between Novenber 17, 2001 and Novenber 17, 200S3.

In his notion for judgnent of acquittal, appellant argued t hat
| ending a gun —tenporarily transferring possession, wthout the
paynment of any consideration — does not cone within the neani ng of
the term “transfer” wunder Sec. 442(d). In the alternative,
appel l ant argued that he did not “know ngly” violate the statute,
as required by Sec. 449(f), because the State did not prove that he
knew that transferee, Nguyen, had not filed the application
required by Sec. 442(d). The trial court denied appellant’s
notion, and found himaguilty.

Held: Affirmed. The plain neaning of the vert “transfer” in
Md. Code (1957, 1996 Repl. Vol. , 2002 Supp.), Article 27, Sec.
442(d) includes a loan of a regulated firearm The plain
construction of the termis confirmed by an exam nation of the
general purpose of the regulated firearnms subheadi ng, and by the
rule that the renedial portions of a statute are to be liberally
construed. Therefore, appellant violated Sec. 442(d) by lending a
regul ated firearm to another person without first conplying with
the application process and seven-day waiting period set forth in
t hat section.



In addition, appellant did not need to know of the
proscriptions in M. Code (1957, 1996 Repl. Vol., 2002 Supp.),
Article 27, Sec. 442(d), in order to be convicted of “know ngly”
participating in a violation of Sec. 442(d), as required by Sec.
449(f). In the context of this statute, “know ngly” sinply neans
that the State nust prov that the defendant had know edge of the
facts that constitute the offense. The State presented sufficient
evi dence to prove that appellant participated in a transfer of a
regulated firearmw th the know edge that a firearm (as opposed to
somre other item) was being intentionally (as opposed to
accidentally)transferred. The State need not al so prove that the
def endant knows that the transfer is being made wi t hout conpliance
with the application process.

Chow v. State, Case No. 2366, Sept. Term 2003. Opinion filed on
June 2, 2005, by Barbera, J.
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CRIM NAL LAW - SEX OFFENDER REGQ STRATION — MD. CODE, CRI M NAL
PROCEDURE ARTI CLE, 88 11-705(d) and 11-721. NMARYLAND STATUTE THAT
REQUI RES REG STERED SEX OFFENDERS TO PROVI DE NOTI CE OF ANY CHANGE
OF RESIDENCE WTH N SEVEN DAYS AFTER THE CHANGE, SUBJECT TO
CRIM NAL PENALTY FOR FAI LURE TO DO SO, WAS NOT VO D FOR VAGUENESS
VHEN APPLIED TO A HOVELESS PERSON. IN 8§ 11-705(D), THE TERM
“RESI DENCE” MEANS THE PLACE WHERE ONE ACTUALLY LI VES.

Facts: This case cane to the Court of Special Appeals fromthe
Circuit Court for Montgonery County. James Jeandell was convicted
of rape in 1977. Upon his release frominprisonnent, after serving
twenty-six years of a forty year sentence, Jeandell was required to
register with the State of Maryland's Sex Ofender Registry
pursuant to Ml. Code (1957, 2001 Repl. Vol., 2004 Cum Supp.),
Crimnal Procedure Art. (“C.P.”), § 11-704. The registration
statute further provided, in CP. 8§ 11-705(d), that Jeandell was
required to send witten notice to the Departnent of Public Safety
and Correctional Services (the “Departnment”) within seven days of
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any change in his residence. In May of 2003, Jeandell becane
honel ess. Jeandell failed to notify the Departnment in witing that
he was no longer living at his registered address, and failed to
ot herwi se informthe Departnment of his whereabouts. Consequently,
Jeandel | was charged and found guilty of violating C.P. § 11-721.
A time-served sentence was inmposed by the Circuit Court for
Mont gonery County. Jeandel | argued that, as a honel ess person

because he did not have a new pernanent residence to register with
the Departnent, he was wunable to conply with the statutory
requirenents.

Hel d: Judgnent affirnmed. Judge Meredith wote for the Court:

Because the comonly accepted neani ng of
“residence” as that word is used in the
context of C.P. 8 11-705(d) is clearly “the
pl ace where one actually lives,” the Maryl and
Regi stration of O fenders statute does provide
adequat e gui dance on how to conply with its
requirenents. Section 11-705(d) sinply
requires a registrant to provide witten
notice to the Departnent within seven days
after there has been a change in the place
where the registrant was |iving.

Even a honel ess person lives someplace.
In other words, even though a honel ess person
may not have a structural residence that the
person pernmanently occupies, that person can
still conply with 8 11-705(d) by sending the
Departnment witten notice that the registrant
no |l onger lives at the | ast noted residence of
record, and by keepi ng the Departnent inforned
of the registrant’s whereabouts each tine that
t hose whereabouts have changed.

Janes WlliamJeandell v. State of Mryland, No. 1491 Septenber
Term 2004, filed Cctober 6, 2005. Opinion by Meredith, J.
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CRIM NAL LAW - SUFFI Cl ENCY OF EVI DENCE - POSSESS|I ON OF CONTROLLED
DANGEROUS SUBSTANCE - KNOWEDGE OF PRESENCE AND DOM NI ON AND
CONTROL OVER SUBSTANCE.

Facts: The appell ant, Janes Bradl ey Larocca, was arrested and
charged wi th possession of marijuana with intent to distribute and
si npl e possessi on. On the night in question, Larocca and two
friends, David H nkle and Jerenmy M ner, were riding through town in
a Honda GCivic registered to Hinkle's nother. Hinkle was driving,
Larocca was the front seat passenger, and Mner was sitting in the
back seat. Larocca directed Hinkle to drive into a high-crine
nei ghbor hood. As they were driving, Mner produced and snoked a
marij uana bl unt and passed it to H nkle, a conmunal partaki ng which
continued in Larocca’s presence until Hi nkl e parked the vehicl e and
Larocca entered a hone on N. Miulberry Street. Undercover police
of fi cers wat ched Larocca enter the house. Upon his return, Larocca
opened the car door and one officer snelled burning marijuana in
its vicinity. The marijuana snoking continued after the trio had
depart ed. They then were stopped by a marked police car. The
of ficers could snell marijuana snoke i nside the car and ordered t he
occupants to exit the vehicle. A search of Hinkle revealed rolling
papers and currency. A search of Mner reveal ed a small baggi e of
marijuana. No drugs or paraphernalia were found on Larocca. A
search of the vehicle revealed a white, opaque plastic bag
cont ai ni ng baggi es of marijuana | ocated i mredi ately under the front
passenger seat. None of the occupants claimed ownership of the
marijuana at the tinme of the stop. Hinkle indicated to the
of ficers that Larocca knew of the marijuana. He changed his story
at Larocca' s trial, testifying that Larocca had no know edge of the
marijuana. Larocca was convicted of possession wth intent to
di stribute marijuana and si npl e possessioninthe Circuit Court for
Washi ngt on County, based upon the court’s finding that the evidence
was sufficient to convict Larocca as to both charges beyond a
reasonabl e doubt .

Hel d: Affirmed. The evidence was sufficient, based on these
facts, to support a finding beyond a reasonabl e doubt that Larocca
knew of the presence of nmarijuana in the vehicle and exercised
dom nion and control over it. The trio knew each other; they were
in a small car; H nkle nmade a stop for Larocca in a nei ghborhood
known for its illegal drug problens; comunal snoking occurred in
Larocca’ s presence; M ner had marijuana; H nkle had paraphernali a;
the car was being followed by a marked police car, providing an
opportunity for the three to hide the marijuana; the bag was found
within Larocca's easy reach, directly under his seat between his
| egs; and Hinkle s testinony was found to be incredi bl e because it
contradicted his earlier statenment to the police. A reasonable
fact-finder, based upon these facts, could infer that Larocca was
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I n constructive possession of the marijuana, which was packaged in
a manner indicating the intent to distribute.

Larocca v. State, No. 2628, Septenber Term 2003, filed Septenber
29, 2005. pinion by Eyler, D S., J.

* k%

HANDGUNS - PERSONS ENTITLED TO A HANDGUN PERM T — APPLI CANT FOR
HANDGUN PERM T WHO HAS NO CRIM NAL CONVI CTI ONS DOES NOT HAVE A
RIGHT PROTECTED BY THE SECOND AMENDMVENT TO THE UN TED STATES
CONSTI TUTI ON OR BY THE NMARYLAND DECLARATION OF RIGHTS TO HAVE A
HANDGUN PERM T.

Facts: H. Robert Scherr, Esq., applied to the Maryl and State
Police for a permit to carry a handgun pursuant to Article 27
Section 36E, of the Maryl and Annot ated Code. The Secretary of the
Maryl and State Police denied the permt on the ground that Scherr
had not shown “good and substantial reason to wear, carry, or
transport a handgun.”

Scherr appeal ed the denial to the Handgun Permt Revi ew Board
(“the Board”) but introduced no evidence to the Board that he had
received threats or been the victim of assaults or robberies.
Neverthel ess, he testified that he wanted a permt to carry a
handgun for protection. Scherr asserted that, in his donestic
relations practice, he sonetinmes “felt wunconfortable” by the
behavi or of sone litigants and that, when traveling into Baltinore
City, he feared for his safety and that of his famly. The Board
affirmed the decision of the Secretary of the Maryland State Police
to deny Scherr’s application for a handgun permt based on Scherr’s
failure to denponstrate a good and substantial reason to “wear,
carry, or transport a handgun as a reasonabl e precaution agai nst
appr ehended danger.”

Scherr filed a petition for judicial review in the Crcuit

Court for Baltinmore County. The circuit court remanded the matter
to the Board because neither the Board nor the state police
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official who nmade the initial decision to deny the permt
considered that Scherr worked as a Baltinore Gty prosecutor from
1975 through 1977. On remand, Scherr testified that, although he
did not receive any specific threats as a result of his
prosecutorial activities, he did have a fear of retaliation by
t hose whom he had prosecuted. The Board found that his professed
fear was nerely a “convenient, after-the-fact justification . :
that clearly did not enter into his thinking or notivation when he
applied for a permt.” The Board also found, due to the |ack of
specific threats and the 26-year period that had el apsed since
Scherr’s time as a prosecutor, that he had not shown a good and
substantial reason to justify issuance of a permt. A second
petition for judicial review was filed by Scherr. The circuit
court then affirnmed the Board s decision. Scherr appeal ed that
decision to the Court of Special Appeals.

Hel d: The Board’s deci si on was based on substanti al evi dence.
Scherr’s professed need for a handgun permt was based upon ill-
defi ned and vague fears. In the Court’s view, if fears of that
type justified the issuance of a handgun permt, then any |aw
abiding citizen would have a basis for the grant of a permt
allowng himor her to carry a handgun. In addition, the tine
el apsed since Scherr |ast performed prosecutorial activities,
coupled with the absence of threats fromthose he had prosecuted,
justified the Board' s conclusion that he had no sound reason to
carry a handgun.

The Court also rejected Scherr’s claimthat the denial of a
handgun permt violated his Second Amendnent rights. Contrary to
Scherr’s assertion, the Second Amendment to the United States
Constitution makes no “decl arati on” that apprehended danger exists
in every person’s life. Mreover, Supreme Court precedent clearly
establishes that the Second Anendnment is not applicable to the
states and therefore inposes no restriction on a state’s power to
enact handgun | egi sl ati on.

The Court also rejected the contention that the provisions of
Article 27, Section 36E(a)(6), violated the due process cl ause of
the Fourteenth Amendnent. That claim was rejected because: (i)
the Second Amendnent is not incorporated through the Fourteenth
Amendnent to apply to states, (ii) even if the Second Anendnent was
applicable to states, Scherr woul d not benefit because he failed to
I dentify any substantive right that had been violated, and (iii)
Scherr did not neet the burden of proving that the statute did not
bear a real and substantial relationship to its governnenta
obj ective. The handgun permt statute was therefore held to be a
reasonabl e exercise of the state’s police powers.



H. Robert Scherr v. Handgun Pernmit Revi ew Board, No. 780, Septenber
Term 2004, filed July 10, 2005. Opinion by Sal non, J.
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| NSURANCE - ACGENT"S BOOK OF BUSINESS - ADM N STRATIVE LAW -
| NSURANCE — CAPTI VE AGENT — NOTI CE AND RENEWAL RULES

Fact s: In this dispute between an i nsurance conpany and one
of its forner agents, we are asked to deci de who owns the agent’s
book of business or “expirations” for purposes of 8§ 27-503 of the
| nsurance Article. Enacted primarily to prevent insurance
purchasers fromlosing their coverage when their agent and their
conpany parted ways, this legislation transfers, when that occurs,
ownership of the information contained in the agent’s book of
business to the insurer and then requires the insurer to renew al
policies produced by the agent. To off-set the agent’s |l oss of his
“expirations,” it further requires the insurer, under § 27-
503(b)(2), to provide the agent with 90 days’ notice of term nation
and then, under 8§ 27-503(b)(3), to renew the agent’s policies,
through himor her, for at least two years or until the policies
are placed el sewhere. Because the purpose of subsection (2) of 8§
27-503(b) is to provide the agent wth adequate notice of
term nation and that of subsection (3) is to ensure policy renewal,
they are known respectively as the “notice rule” and the “renewal
rule.”

These rul es do not apply, however, when the i nsurance producer
Is a “captive agent,” that is, an agent who works exclusively for
a conpany or group of conpanies, whose termnation wll not
interfere with the renewal of any of the policies of his custoners,
and whose book of business is owned by that entity. As there is
no dispute that appellant David B. Mtz worked exclusively for
appel | ee Al'l state I nsurance Conpany and that the term nation of his
agreenent did not inperil his customers’ policies with Al atate,
the only issue before us is whether he or Al state owned his book
of business. |If he did, then he was entitled to the protections
afforded by the notice and renewal rules; if he did not, then he
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fell wwthin the “captive agent” exception to the applicability of
those two prophyl actic provisions.

Determ ning who owned Metz's expirations is no nean task
Under his contract with Allstate, Metz was professionally neither
fish nor fow, that is to say, neither “captive” nor “independent”

agent, but a conbination of both. He was one of Allstate's
“excl usi ve i ndependent agents,” a conpany desi gnati on whi ch conveys
the paradoxical nature of his position. As a “exclusive
i ndependent agent,” he was both an independent contractor and an

excl usive agent, traditionally inconpatible positions. He did not
“own” his book of business, according to Allstate; yet he had an
undefined “economic interest” init, which he could sell to a buyer
approved by Allstate or pledge as collateral for a | oan. |ndeed,
given the novelty and conplexity of the parties’ business
arrangenent, it is understandable that the Insurance Comm ssi oner
and the circuit court cane to different concl usions as to who owned
Metz' s expirations for purposes of 88 27-503(b)(2) and (3).

The | nsurance Conmi ssi oner accepted Metz’s claimthat he owned
his expirations; the Crcuit Court for Baltinmore Cty did not.
Reversing the Commr ssioner’s decision, the circuit court declared
that, under the parties’ agreenent, the expirations clearly
bel onged to Allstate and that Metz was therefore not entitled to
the statutory benefits he clai ned.

Hel d: Affirned. The insurer and its agents are free to
negotiate the terns of their contractual relationship, including
who owns the expirations. |ndeed, when the |egislative purpose of
Ins. § 27-503 of protecting insureds is addressed in a contract
between insurer and agent, by assigning ownership of the
expirations to the insurer at the outset, as occurred here, the
insurer and agent are free to agree to any terns which they feel
neet their respective needs and goal s.

Conpliance with the notice and renewal rules is required when
t he agent to be term nated owns his expirations; when he does not,
he falls within the captive agent exception of that stature and no
such conpliance i s necessary; were it otherw se, the i nsurer woul d,
in effect, be required by law to conpensate a forner agent for
expirations that it, not he, owns.

Metz v. Allstate Insurance Conpany, No. 373, Septenber Term 2004,
filed Septenber 20, 2005. pinion by Krauser, J.
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TORTS- FRAUDULENT | NDUCEMENT- MATERI AL M SREPRESENTATI ON.

M SREPRESENTATIONS ARE MATERIAL  WHERE APPELLEE RELIED ON
APPELLANT’ S CLAIMS THAT HE WAS VERY EXPERI ENCED AS A CPA IN THE
AREA OF TAX PREPARATI ON BUT HE HAD NOT PREVI OUSLY PREPARED ANY TAX
RETURNS, THAT HE LED A TEAM OF PROFESSI ONALS VWHEN NO TEAM ACTUALLY
EXI STED, THAT H S BUSI NESS WAS LOCATED WHERE ANOTHER WAS LOCATED
AND THAT HE HAD CLI ENTS THAT HE DI D NOT HAVE.

TORTS- FRAUDULENT | NDUCEMENT- NMATERI AL M SREPRESENTATI ON.

VICTIM OF FRAUD WAS ENTI TLED TO RELY ON THE M SREPRESENTATI ON OF
THE APPELLANT. UNDER THE Cl RCUMSTANCES, THE APPELLEE WAS NOT
REQU RED TO CONDUCT ANY |INVESTIGATION INTO THE APPELLANT' S
M SREPRESENTATIONS OR ASK VIRG NA LICENSING BOARD HOW LONG
APPELLANT HAD BEEN CPA BECAUSE THERE WAS NO APPARENT EVI DENCE THAT
SHOULD HAVE SERVED AS A WARNI NG THAT SHE WAS BEI NG DECEI VED

Fact s: Appel l ee was engaged in a very successful tax
preparation service tolsraelis residinginthe Rockville, Maryland
area. Appellant contacted appell ee and cl ai med he was servicing a
specialized client base, nanely Israelis residing in the US. He
cl ai mred he was an experienced CPA | eading a team of tax preparers
and that he had a Rockville office for his business. Appellant’s
m srepresentations i nduced the appellee to sell her client list, of

approxi mately seven hundred nanmes, to appellant. Appel l ee, in
attenpting to investigate appellant’s bona fides, verified that he
was, Iin fact, a licensed CPA and, in an attenpt to visit

appellant’s offices, was taken to the offices of another
corporation in Northern Virginia, C-Biz, where appellant was
working as a tax preparer. After selling appellant the client
list, appellee discovered that appellant was not an experienced
CPA, but rather had been a CPA for only about five weeks. Appellee
al so discovered that appellant had no clients at the tine the
client list was sold and the conpany did not have a Rockville
Maryl and of fi ce. Appellee sued for recission of the sal es contract
and restitution.

Hel d: Affirmed in part and reversed in part. There is
sufficient evidence to support the trial court’s conclusion that
appellant’s m srepresentations were material. H's claimthat he
was an experienced CPA was the primary reason appellee decided to
sell the client |list. Appel lee was also entitled to rely on
appel lant’s m srepresentation and not obligated to performan in-
depth investigation into appellant’s background. The trial court,
however, commtted error in calculating the anount of the damages
award. The trial court relied on expert testinony, which failed to
account for the expenses required to produce the gross incone.



Arie Rozen et al. v. Mchal Geenberg, No. 1990, Septenber Term
2004, decided October 7, 2005. Opinion by Davis, J.
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TORTS - TRESPASS- | NVASI ON CF PRI VACY- | NTRUSI ON UPON SECLUSI ON-
MOTI ONS FOR SUVMVARY JUDGVENT.

| NTENTI ONAL | NFLI CTI ON OF EMOTI ONAL DI STRESS- MOTI ONS FOR SUMVARY
JUDGVENT.

Facts: Walter F. Roche, Jr. and lvan L. Penn, reporters for
the Baltinore Sun Conpany, ventured to the Keswick Milti-Care
Center, a nursing hone, in an effort to interview forner
Congressman Parren Mtchell for an upcomng article. The reporters
arrived at Kesw ck during regular visiting hours, and Penn signed
his name in a book at the security/reception desk, indicating his
intention to visit Congressman Mtchell. The reporters then went
to the Congressman’s private nursing roomand entered, unannounced
and uninvited. According to the reporters, Congressnan Mtchell’s
door was open when they entered. Upon doing so, the reporters
announced who they were and engaged in a cordial intervieww th the
Congressman. The reporters’ account is supported by the affidavit
of Congressman Mtchell’s private duty nurse, Ella Sinpson, who
cl aimed she witnessed the encounter.

According to Congressman Mtchell, the reporters entered his
room while he was alone in his room He cannot renenber whether
hi s door was open or closed, but he assunes it was cl osed because
he was preparing to take a nap. Congressman Mtchell clains that
he requested the reporters to |eave nunerous tinmes, but they did

not conply. They repeatedly questioned the Congressnman about
unpaid bills, which he answered “in an effort to defend hinself and
his famly.” In addition, Congressman Mtchell asserts that one of

the reporters “rifled” through his files.

Congressman Mtchell filed a conplaint in the Crcuit Court
for Baltinmore City against the Baltinore Sun, Roche, and Penn,
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alleging clains of trespass, intrusion wupon seclusion, and
intentional infliction of enotional distress. The defendants noved
for summary judgnent, which the circuit court granted on all
counts.

Held: Affirnmed in part, reversed in part. View ng the
evidence in the light nost favorable to Congressman Mtchell, the
non- nmovi ng party, there are genui ne di sputes of material fact as to
whet her the Congressman inpliedly consented to the interview, and
the scope of that consent, if any, which would provide an
affirmati ve defense to the clains of trespass and intrusion upon
seclusion. Therefore, the circuit court erred in granting sunmary
j udgnment on those clains.

The trial court did not err in granting summary judgnent on
the claimof intentional infliction of enotional distress because
the evidence viewed in the light nost favorable to Congressman
Mtchell fails to establish that the reporters’ conduct was
sufficiently extrenme and outrageous. |In addition, the enotiona
di stress al |l egedly suffered by the Congressnman does not rise to the
| evel of severity required to prevail on a claim of intentiona
infliction of enotional distress.

Mtchell v. Baltinmore Sun Co., No. 266, Septenber Term 2004, filed
Sept enber 29, 2005. Opinion by Kenney, J.
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WORKERS' COVPENSATI ON — COVERED EMPLOYEE

Facts: Flippo Construction Conmpany, Inc., hired Hodgson, a
carpenter by trade, in Mryland, where it is headquartered and
where Hodgson resides. For the first three years of his
enpl oyment, from Novenber 1995 t hrough 1998, Hodgson wor ked al nost
exclusively at job sites in Maryland. From 1999 until the date of
his accident, three years later, in 2001, Hodgson was principally
assigned to District of Colunbia job sites. Wile enployed chiefly
in the District of Colunbia, Hodgson continued to performwork in
Maryl and and Virginia. Hodgson al so traveled to Maryland two to

- 39 -



three tinmes a week, when requested to do so by his enployer, to
purchase supplies from Maryland vendors; after which he either
delivered themto his D.C. job site the same day or kept themin
his truck overnight at his Maryland apartnent and delivered them
t he next norning. Hodgson also periodically drove to Flippo’'s
headquarters in Maryland to deliver checks and pick up payroll
docunents. And he attended neetings and classes at Flippo's
Maryl and headquarters approximtely three tines a year.

On Decenber 7, 2001, Hodgson was injured while working at a
conpany job site in the District of Colunbia. He filed a claimfor
his injuries wth both the Mryland Wrkers  Conpensation
Commission and the District of Colunbia Wrkers’ Conpensation
Commi ssion. Seeking dismssal of the Maryland claim Flippo argued
that the Maryland Commission did not have jurisdiction over
Hodgson’s claim because his injury occurred in the District of
Col unbi a where he had been working for nost of the year preceding
his injury. The Grcuit Court for Prince George’s County affirned
the Maryl and Comm ssion’s deci sion.

Hel d: Affirned. Hodgson's enpl oynment, though initially rooted
in Maryland, becane “fixed and centralized” in the District of
Col unmbi a over the three-year-period leading up to his accident.
Appel I ant’ s presence was “substantially greater” inthe District of
Colunmbia for the last three years of his enploynment than it was in
Maryl and. Therefore, because his work in Miryland was on a
“casual, incidental, or occasional basis,” Hodgson was not
regularly enployed in Miryland and, thus, was not a covered
enpl oyee under Md. Code (1991, 1999 Repl. Vol.), 8 9-203(a) of the
Labor and Enpl oynent Article.

Hodgson v. Flippo Construction Conpany, Inc., et al., No. 861
Sept enber Term 2004, fil ed Septenber 15, 2005. Opi ni on by Krauser,
J.
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WORKERS' COVPENSATI ON - STATUTORY CAP ON DEPENDENCY DEATH BENEFI TS:

Fact s: Edward Bernard Scheibel died after sustaining a
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work-related autonobile injury on [1-95 in Howard County.
Appellant, Dicie Watherly, applied for, and was granted,
dependency death benefits after the Wrkers’ Conpensat i on
Comm ssion (the “Comm ssion”) determined that she was wholly
dependent upon Scheibel at the tine of his death. Appellant has
never been nmarried to Scheibel, but lived with himfor a nunber of
years before his death.

Appel | ees, G eat Coastal Express Co., Inc., and Li berty Mt ual
Fire Insurance Co., requested that the Conm ssion reconsider its
finding. After the Comm ssion refused, appell ees sought judicial
revi ew of the Comm ssion’s decision. The GCrcuit Court for Howard
County uphel d the Comm ssion’s deci sion.

Several years later, the Comm ssion ceased nmaki ng paynents to
appel l ant. Appellant asked the Conmi ssion to order appellees to
resune paynents. Appellees asserted that they had paid well over
$50, 000. 00 i n excess of the $45,000. 00 statutory cap for dependency
deat h benefits found in Maryl and Code (1991, 1999 Repl. Vol., 2004
Suppl.), 8 9-681 of the Labor & Enploynent Article. Appel | ant
asserted that principles of res judicata and coll ateral estoppel
operated to bar appellees from asserting that the statutory cap
applied to Wat herly as a non-spouse. Appellant al so asserted that
8§ 9-681 does not discrimnate between a spouse and a non-spouse;
i nstead, the statute affords a non-spouse the ability to collect
dependency deat h benefits beyond t he $45, 000. 00 cap, if the person
remai ns “whol |y dependent” upon the deceased covered enpl oyee.

The Conm ssion determned that Watherly remined wholly
dependent upon Schei bel . It also determned that, although
Weat herly was not a “surviving spouse” of Scheibel, appell ees were
required to continue to pay benefits to Watherly beyond
$45, 000. 00, under § 9-681.

Appel | ees sought judicial review in the Grcuit Court for
Howard County. The circuit court reversed.

Hel d: Affirnmed. Principles of collateral estoppel and res
judicata did not operate to bar appellees from asserting that
appel l ant was not entitled to continue to receive dependency death
benefits. Collateral estoppel, which bars a clai mthat has al ready
been “actually determined” in a previous action, was inapplicable
to this case because the i ssue of whether appellant was entitled to
benefits in excess of the $45,000.00 statutory cap had never been
“actual ly determ ned.”

Assuming that res judicata applies generally to Conm ssion
deci sions, 88 9-736(b)(2) and 9-681(j) limt its effect. Wen the
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Commi ssion revisited its original award of dependency death
benefits to appellant to deci de whether § 9-681 authorized her to
continue to receive benefits beyond the $45,000. 00 statutory cap,
res judicata did not bar appellees fromarguing, for the first tinme
at that juncture, that appellant is not legally entitled to seek
benefits exceeding the statutory cap.

The |language of 8 9-681 is clear and unanbi guous. It
del i neat es i nst ances when a spouse or child of the deceased covered
enpl oyee may be eligible to receive continuing benefits above
$45, 000. 00. By capping benefits for any claimant at $45, 000. 00,
but expressly providing for circunstances under which a spouse or
child of the deceased covered enployee is eligible to receive
benefits above t he $45, 000. 00 cap, the General Assenbly necessarily
excl uded cl ai mants, who are neither surviving spouses nor children
of the deceased enployee, from seeking benefits beyond the
statutory cap

Weatherly v. Great Coastal Express Co., et al., No. 1176, Septenber
Term 2004, filed Septenber 19, 2005. Opinion by Barbera, J.

* % %

ZONI NG — NONCONFORM NG USE - LANDOWNER CANNOT OBTAI N VESTED RI GHTS
| N NONCONFORM NG USE UNTI L ALL PENDI NG LI Tl GATI ON RELATI NG TO THE
USE | S COVWPLETED

Fact s: Appel lant, Jack Antwerpen and AntBren, LLC
(“Antwer pen”), sought to nove a used- aut onobil e deal ership into an
area zoned B.M (“Business Major”) in Baltinore County. Antwerpen
filed a petition for a special hearing with the Baltinore County
Department of Perm ts and Devel opnent Managenent, aski ng whether a
used- aut onobi |l e deal ership was permssible in a B.M zone. After
the petition was filed, but before the special hearing took place,

the Balti nore County Council passed a bill that permtted sal es of
used autonobiles in a B.M zone by special exception and only as
part of a comrercial planned unit developnent (“PUD"). The

effective date of the bill was October 19, 2001.
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The special hearing took place one week after the bill was
passed, on Septenber 11, 2001. The Deputy Zoni ng Conm ssi oner, who
presided at the hearing, was unaware that the county council had
passed the new bill and granted Antwerpen’s request to open the
used-car deal ership on the subject property.

On Septenber 28, 2001, the Ofice of the People s Counsel
appeal ed the Commissioner’s ruling to the Board of Appeals. That
sane day, the State of Maryland issued Antwerpen s used-car
deal ership a |icense to sell used autonobiles on the property. On
Cct ober 10, 2001, Antwerpen began operating the deal ership.

The People’s Counsel filed a notion to dism ss Antwerpen’s
petition for special hearing. The Board granted the notion to
di sm ss based on its understanding that Antwerpen had not begun
usi ng the property in the nonconform ng manner before the effective
date of the new bill, and that even if it had, Antwerpen did not
have a vested right because the Deputy Zoning Conmm ssioner’s
decision was, at all tinmes pertinent, the subject of an appeal
The Circuit Court for Baltinore County affirnmed the Board s
deci si on.

Held: Affirnmed. Although there was no support in the record
for the Board’ s “understanding” that Antwerpen had not begun
operating the used-car dealership on the property, Antwerpen did
not obtain a vested right by operating the used autonobile
deal ership from Qctober 10 to Cctober 19, 2001

Rel ying on Powell v. Calvert County, 368 Ml. 400 (2002), the
Court noted that the zoning conm ssioner’s approval was not free
fromall pending litigation. |In Powell, the Court of Appeals had
held that “a vested right does not cone into being until the
conpletion of any litigation involving the zoning ordinance from
whi ch the vested right is clainmed to have originated. The Court of
Speci al Appeals held that Powell was apposite because Antwerpen’s
request for a special hearing was, in legal effect, a request for
a declaratory judgnment to obtain both a Iicense to sell used cars
and an occupancy permt to operate the used-car lot. Antwerpen’s
right to operate the used-autonobile deal ership could not vest
until the declaratory judgnment becane final.

Jack Antwerpen, et al. v. Baltinore County, Maryland, No. 696
Sept enber Term 2004, filed July 7, 2005. Opinion by Sal non, J.
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ATTORNEY DISCIPLINE

By an Order of the Court of Appeals of Maryl and dat ed Cctober
6, 2005, the follow ng attorney has been placed on inactive status
by consent, fromthe further practice of lawin this State:

MARLENE J. ROBERTSON

*

By an Order of the Court of Appeals of Maryl and dated Cct ober
11, 2005, the foll ow ng attorney has been di sbarred by consent from
the further practice of lawin this State:

MATTHEW STROHM EVANS, JR
*

By an Qpinion and Order of the Court of Appeals of Mryl and
dated COctober 11, 2005, the following attorney has been
i ndefinitely suspended from the further practice of law in this
State:

KRI STIN E. KOVACI C

By an Oder of the Court of Appeals of Mryland dated
Sept enber 30, 2005, the follow ng attorney has been suspended for
ninety (90) days effective Cctober 31, 2005, from the further
practice of lawin this State:

CHARLES E. MCCLAIN, SR
*



